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‘Teaching Legislation in Law Schools’ is the title of an article Alan Page and I wrote many years ago: [1980] Statute Law Review 23-29.  Our line was that existing textbooks on ‘the legal system’ and similar titles concentrated over much on the judicial interpretation of statutes to the neglect in particular of any understanding of how and why legislation comes to be the way it is.  

In our concurrent and later work (How to Do Things with Rules, 5th ed May 2010) William Twining and I argue that study of the interpretation of legislative rules needs to be undertaken, first, in a broader context. This context considers legislative rules as a particular instance of the genus, ‘rule’, which in turn invites discussion, amongst other matters of the definition, form and structure of a rule, the relationship between rules and values and the functions of rules.  These considerations then invite discussion of what is meant by interpretation and of the relationship between rule makers and rule interpreters. Leeways for interpretation arise for a variety of reasons. Many of these can be put down to doubts about the rule maker’s intentions or purposes in this case, to vagueness and ambiguity in language and to the open texture of rules. All of these matters are relevant to an understanding of now problems of interpretation may arise in the specific context of legislative rules.
These various considerations also need to be seen in the context of the interpreter’s standpoint.  Most books on statutory interpretation assume the standpoint of the judge, for which there are very good reasons. But the judge’s is not the only standpoint even if it is the case that judicial interpretation is a model.  And different judges assume different standpoints about how a disputed section should be interpreted. 
These points lead us to propose the adoption of a systematic method of analysing why a particular rule is problematic for a particular reader (interpreter). We call these ‘conditions of doubt’, and as an Appendix I include an extract from the introduction to the chapter that sets out this model.  The model is then copied.

Our pedagogical assumptions are twofold: 
· That to assist students’ understanding of how and why problems of interpretation arise with legislative rules and of how to construct arguments to resolve those problems in a way that meets their purposes it is best to start with these broader matters

· That to develop students’ understanding of how and why problems of interpretation arise with legislative rules and of how to construct arguments to resolve those problems in a way that meets their purpose it is also best to provide plenty of exercises in which analytical skills can be practised: learning by doing.  

It is at that stage that the focus turns to Legislation and Interpreting Legislation. The former principally deals with the preparation of Bills, drafting and the plain English debate, parliamentary procedure, the place of delegated legislation, and the role of the Law Commission. A central focus is the impact of these various factors on the intelligibility of primary and secondary legislation.   

Interpreting Legislation takes as its starting point the routine fact that not all questions of interpretation are judicially determined.  Interpreters need to deploy some basic skills in accessing the rules, checking their commencement, extent and so on. For the interpreter who does not contemplate litigation, any kind of extra-statutory aid to interpretation may be relevant. But much of this account does focus on what Lord Bingham has called the judge’s ‘basic task’ in interpretation, and aims to elucidate how judges accomplish this. One revealing exercise that we conducted was to review an entire year’s reports in the All England Law Reports (1998 for the 4th edition and 2008 for the 5th). The idea was to analyse the courts’ approaches to interpretation and comment on their performance of the basic task. The results are too extensive to rehearse in a short introduction.  What emerged was very little by way of the famous triumvirate of ‘rules’ of interpretation, but a clear use of ‘purpose’ as an explanation and, in more difficult cases, justification for the chosen interpretation. The shift between explanation and justification appeared to be along a continuum; the justificatory use appearing to warrant the more deliberate ‘purposive’ approach.  
[We conducted a similar exercise concerning references to the doctrine of precedent: this too revealed little express reference to the ‘rules’]

All of these analyses can be can readily set for students by reference to other (legislative) rules and cases. 

How to Do Things with Rules

Part 2; chapter 6: conditions of doubt

1 
Routine readings

In this Part of the book we apply the lessons about rules in general that were explored in Part Two to the task of reading, interpreting and using the two principal sources of law in the United Kingdom. They are the decisions of the superior courts and the legislative rules enacted in the Westminster Parliament and by the European Union. A central theme is that those who seek to use or rely on rules of law derived from these sources are able to do so, as a matter of routine, without difficulty. Much of the activity of using law is unproblematic in the sense that only exceptionally are issues raised concerning its scope or application. This is, for example, true for those employed in the regulated industries such as gas, water, electricity, transport and financial services, in executive agencies, local government or other public sector bodies or in private commerce, whose job it is to advise on the application of the law to their activities. It is also so for the solicitor advising private individuals about the buying and selling of their houses, the making or interpretation of their wills, or the myriad of other transactions or events affecting their lives which have a legal dimension
In saying that in the vast majority of instances the reader of these sources of law is unlikely to be in doubt about the scope or application of a rule of law, we are not saying that the reading of that rule of law is necessarily easy. The rule may be appear to be clear in this case, but has to be found within a complex statutory context (possibly also involving secondary legislation) and to be checked against other sources (such as decisions of the superior courts or secondary rules of interpretation contained in codes of practice, administrative circulars and the like). These readings may be routine readings, but they are best accomplished by the adoption of a procedure which ensures that the reader is alerted to these and other requirements, and, where there may be doubts about its application or scope, assists in the identification of the source or nature of that doubt. Nor are we saying that the interpretation or application of case law or statutory rules can in particular instances be differentiated in the abstract as between ‘easy’ or ‘hard’ cases. Whether an interpreter's reading of a rule is routine or problematic depends on who she is and the purposes for which she is reading it.

Clarification of standpoint is a necessary preliminary to both routine and problematic readings. In simplified form this involves asking three questions: who am I? At what stage in what process am I? What am I trying to do? Answering these simple but essential questions in turn provides the basis upon which problematic readings can be pursued; that is, readings that assist in the identification of the conditions contributing to a doubt about the rule's meaning, scope or application, and in the construction of arguments designed to address those doubts in a particular way. The materials in Chapter 1, section 5 provide a basis for distinguishing between some of the standard kinds of standpoints to be found in processes involving interpretation of legal and other rules: law-makers, judges, advisers, scholars, civil servants, good citizens, the bad man, and other ‘users’ of rules. Each of these have different, but related, roles, vantage points, and purposes.
A diagnostic model: structure

The process can be broken down into four stages as follows:

	STAGE I
	STAGE II
	STAGE III
	STAGE IV

	Conditions arising before the rule came into existence
	Difficulties errors arising at the rule-making stage
	Conditions occurring after the creation of the rule
	Special features of the particular case


