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1 
INTRODUCTION

Addressing the question, ‘can we teach legislation?’ we need first to unpack what is implicit.  We can ask: 

· what do we teach when we teach ‘legislation’

· what should we teach when we teach ‘legislation’; and

· what could we teach when we teach ‘legislation’.

These questions are linked, but can be approached as separate items, recognising that what we understand by ‘legislation’ may be problematic.

2.
ACLEC : First report on Legal Education and Training 

The question being addresses was in part prompted by the concern expessed in ACLEC’s recent report.  The Committee said:
“1.12
The Committee’s emphasis on the need to return to basics in the pre-qualification education and training of lawyers has also been influenced by what we regard as certain deficiencies in current provision of initial law degrees and conversion courses and in vocational education and training.  Although the precise nature of the changes that will occur in the market for legal services may be unpredictable, the trend which we have already noted of a growing legalisation of society is likely to continue and to be driven increasingly by the use of legislation.  In this respect, our system of legal education can be said to have failed to keep pace with developments in law and society over the past half century.  This is reflected in the relative neglect of the study of legislation.  While students generally receive extensive education in case handling, there is much less emphasis on legislative rule handling.  Most first-year law students attend courses which introduce them to statute law, but these courses are rarely sustained in later parts of the curriculum.  Specialist options on legislation are rare in England and Wales.  This is partly due to pressures on the curriculum to cover the prescribed “foundations of legal knowledge” (see Chapter 4).  But the problem is deeper than this.  Despite the provision of larger numbers of specialised options and courses, many of them dealing with new areas of statute-based law, the basic skills of statutory interpretation and handling of legislation still tend to receive insufficient attention.  In our view, all lawyers - and not just those who might go on to service in government or the public service - need to have a better understanding of the administrative and political processes through which new legislation emerges and is interpreted and implemented.”

Later the Committee observes:


“The prescribed common element

4.17
Important areas of law, such as public law, the law of the European Union, restitution, and intellectual property have in the past been neglected in undergraduate teaching because of adherence to the old “core” subjects.  Moreover, exposure to subjects such as legal theory, legal history, comparative law, the civil law systems, and the general topic of legislation, are a very important part of the undergraduate’s experience not only because of their intrinsic value for a critical understanding of our changing English law, but also because of their capacity to develop general intellectual skills.  One cannot deal with this by adding subject after subject, even if only by name, to the prescribed common element.”

Such sentiments are not new.  In his evidence to the Renton Committee in 1974, JDB Mitchell observed: 

“one of the things which we do extremely badly, if we do it at all is to teach our students anything about statutes. We play with case law, and we virtually create in their minds the idea that the skill of a lawyer is in balancing cases, which I think is no longer the situation.”

(Reference in Miers and Page, Teaching Legislation in Law Schools (1980) Statute Law Review 23, 26).

To what extent have matters changed?  Would Mitchell revise his opinion?  In order to test the strength of ACLEC’s judgment, I carried out a small scale survey of law schools’ teaching of legislation.  I deliberately confned the questionnaire to domestic legislation; if the survey proved useful then I propose to undertake I similar exercise for EU legislation.  When constructing the questionnaire, I included questions based on my own experience in teaching and working with legislation, as well as on published and other observations about what aspects of legislation should be taught.

The questionnaire was sent to Heads of Law Schools in July 1996.  I am grateful to those of them or their colleagues who completed and returned it.

3.
Teaching Legislation: Survey Results

The text below sets out the questions asked in the questionnaire (italicised), the results, and some comment.  I should say that we should be careful not to read too much into what was a small scale survey.

3.1
Overhead 1


Total questionnaires:
70+

Total replies (3/9/96):
37 (50%)


Old universities :
 
23


New universities :

14

1.
Is your LLB (or other undergraduate degree in which law is the primary element)


(a)
modular


(b)
traditional (ie year-long courses)?


(a)
modular 


21


(b)
traditional 


16

Comments:

+: some indeterminacy in whether all the institutions to which I wrote offer full law degrees.  Nothing else to note, save a reasonable representation from old and new, and balance between traditional and modular.

Overhead 3.2
2.
Does your degree contain courses in, for example, legal method, legal system, legal skills, jurisprudence, public law, in which either the preparation and enactment, or the interpretation of legislation, or both, are studied?  If yes, please specify:


2.1
preparation/enactment



unqualified yes :

27



* qualified yes :

10


* ie: in response to any question, saying “not in detail”; “in brief”; “briefly touched on” and similar.


The subject figured in a wide range of courses, typically: public law; constitutional law; legal systems; legal skills; legal method.


2.2
interpretation


unqualified yes :

34



qualified yes:


 3



no :



 0


Typically figured in legal method; legal skills; and jurisprudence.

Comments
These results broadly reflect the emphasis noted in Mitchell’s and other’s criticisms, that law schools deal more readily with post-enactment aspects of legislation, in particular judicial interpretation, than with pre-enactment issues.  As can be seen, virtually all respondents gave an unqualified yes to q.2.2; the response was less positive on q.2.1.  

Some of the respondents’ comments were to the effect that law schools should spend more time on pre-enactment issues.  

Overhead 3.3
3.
Are these courses compulsory/optional?



compulsory :

all



also some optional courses.

Overhead 3.4
4.
More specifically, do these courses deal with:

4.1
The administrative and political processes through which legislative proposals pass before they become law; in particular

(a)
the role of departments in identifying and formulating legislative proposals


(b)
the role of pressure groups


(c)
the role of law reform agencies


(d)
the role of the Parliamentary Counsel Office

	
	a
	b
	c
	d

	unqualified yes
	16
	19
	22
	11

	qualified yes
	10
	10
	10
	17

	no
	11
	8
	5
	9

	N
	37
	37
	37
	37


Comments

The purpose of this question was to test what attention is given to these four pre-parliamentary stages.  In order of coverage, the responses show:


1.
role of law reform agencies (c)


2.
role of pressure groups (b)


3.
role of departments (a)


4.
role of PCO (d)

It is reasonable to assume that (1) involves focus in particular on the Law Commissions’ work, for example in criminal and family law.  But arguably the two most important factors determining what legislation is enacted (as the Home Office’s response to the draft Criminal Code amply demonstrates), and how it reads, are the least well covered.

Overhead 3.5
4.
More specifically, do these courses deal with:

4.2
The parliamentary processes through which legislative proposals pass before becoming law; in particular


(a)
public Bill procedure 


(b)
private Bill procedure


(c)
the enactment of secondary legislation


(d)
deregulation order procedure

	
	a
	b
	c
	d

	unqualified yes
	29
	18
	30
	10

	qualified yes
	4
	6
	3
	6

	no
	4
	13
	4
	21

	N
	37
	37
	37
	37


Comments

The purpose of this question was to find out about coverage of the parliamentary stages.  In order of coverage, and perhaps surprisingly, secondary legislation attracted (marginally) the greatest number of unqualified yeses.  But there was little recognition of the deregulation order procedure, although this device, introduced by the Deregulation and Contracting Out Act 1994 is a most interesting procedural innovation.


1.
enactment of secondary legislation (c)


2.
public Bill procedure (a)


3.
private Bill procedure (b)


4.
deregulation order procedure (d)

Overhead 3.6
4.
More specifically, do these courses deal with:

4.3
The process of implementing statutory rules; in particular


(a)
the use and effect of commencement orders


(b)
the more general use of secondary legislation
	
	a
	b

	unqualified yes
	17
	25

	qualified yes
	5
	4

	no
	14
	7

	N*
	36
	36



* One institution did not return qq 4.3 - 7.

Comments
In order of coverage:


1.
general use of secondary legislation (b).


2.
commencement orders (a).

Overhead 3.7
4.
More specifically, do these courses deal with:

4.4
The process of interpreting statutory rules; in particular


(a)
the role of interpreters other than the judiciary


(b)
the judiciary’s own interpretative criteria


(c)
use of the Interpretation Act 1978


(d)
use of definition sections within statutes.

	
	a
	b
	c
	d

	unqualified yes
	23
	31
	29
	28

	qualified yes
	4
	3
	3
	4

	no
	9
	2
	4
	4

	N
	36
	36
	36
	36


Comments 

As expected, coverage of the judicial interpretation of legislation was virtually universal.  In order of coverage:


1.
judiciary’s interpretative criteria (b).


2.
Interpretation Act 1978 (c).


3.
definition sections (d).


4.
role of other interpreters (a).

Non-judicial interpretation was least well represented.  This of course reflects the literature which, with one or two notable exceptions, assumes that that the only relevant standpoint in interpretation is the judicial.  

Overhead 3.8
5.
Are there any matters with which you do not deal but which you think you should?


unqualified yes :
11


qualified yes :

  1


no : 


13


no answer :

11




36

Comments

The purpose of this question was to find out whether we think we should do more.  If the 11 who gave no answer are added to the 13 who said no, then there is a clear majority who believe that we should do no more by way of teaching legislation.  ACLEC would, presumably, view that conclusion with despondency 

Overhead 3.9
6.
Are there any matters with which you deal but which you think you should not?


If no, do you think you should?  Please say why (or not):


unqualified yes :
  0


qualified yes :

  0


no :


22


no answer :

14




36

Comments

The purpose of this question was to test the reverse of question 5: not, are we doing too little, but are we doing too much?  Due to poor drafting skills (sic) this is best forgotten.

Overhead 3.10
7.
Do you have an optional course on legislation?


If yes, please give details.


If no, do you think you should (or not)?  Please say why:



(1)
unqualified yes :
  2(a)


(2)
qualified yes :

  2(b)


(3)
unqualified no :
  7



(4)
qualified no :

25(c)



N


35


(a)
Final year options.

(b)
Final year options, but not being offered due to lack of demand.


(c)
The qualifications were of three kinds:



(1)
no, because no time/demand/staff expertise :
  7



(2
no, because it is covered in the course :

  3



(3)
no, but it is worth doing :



14

Comments

The purpose of this question was to give respondents the opportunity to expand on their answers to question 5.  It can be seen that 14 thought it a good idea to do more.  Some of the comments offered by those responding with a qualified no but in category (c)(3) were of interest:

Yes, it seems like a most interesting idea.  The assumption that statutory skills can be picked up in the course of other subjects to the same standard as they would be picked up in a specialist course is doubtful.

Yes, an optional module on “legislation” would be a very suitable, advanced option for final year LLB study and could combine theory, principle, practice and “transferable skills”.

Overhead 3.11
8.
You are bound to teach many subjects, whether as compulsory or optional courses, which are statute based.  Apart from the substantive issues which the statute raises, do you conduct exercises which expressly test legislative rule - handling skills eg


(a)
tracing a clause through its parliamentary stages

(b)
working out the varying interpretations of the law that proposed (defeated) amendments would have created


(c)
undertaking a Pepper v Hart search

(d)
consolidating the effect of textual amendment in the primary Act

(e)
determining the effect of non-textual amendment on the primary Act

(f)
redrafting clauses/sections so as to give effect to alternative propositions of law


(g)
drafting clauses from instructions

(h)
redrafting sections so as to give effect to or to overrule judicial decisions on the primary Act


(i)
others?

	
	unqualfd yes
	qualified yes
	no
	N*

	a
	11
	3
	23
	37

	b
	6
	3
	28
	37

	c
	10
	3
	24
	37

	d
	6
	4
	27
	37

	e
	6
	3
	28
	37

	f
	6
	5
	26
	37

	g
	6
	6
	25
	37

	h
	6
	6
	25
	37


* Includes the respondent who did not answer 4.3 - 7.

Comments

The purpose of this question was to test whether any other specific legislative rule handling skills were being taught.  The two areas that did receive some positive response were tracing a clause and undertaking a Pepper v Hart search.  

4.
What should we teach?
4.1
General

The survey results thus broadly confirm what ACLEC indicated in its report, that law schools generally are not giving as much attention to pre-parliamentary aspects of legislation.  What then ought we to be doing?

[parenthetically and not completed for the SPTL: we could also examine the  coverage of legislation in existing student/undergraduate books, to see what educational and other assumptions are made there.


Manchester et al

Zander EMP


Dugdale and Farrar


Webb


Holland


Lee


T and M].

Concerning the length and structure of the law degree, ACLEC says in chapter 4 of its Report, 

“4.27
In our view, the essential issue is not length as such, but the quality and timing of the educational experience of intending lawyers.  The disadvantages which may be felt by English lawyers competing with those from other European states and the USA include the following:

3.
Students need to develop their understanding of legal principles and skills by studying a variety of subjects.  For example, by studying environmental law or employment law, the student gets a deeper appreciation of foundation subjects such as contract, tort, property law, and criminal law, as well as the techniques of statutory interpretation.  Legal philosophy allows a broader view of legal concepts and of the underlying moral or ethical basis of law.  In the three-year degree subjects of great importance are neglected.”

And in an Annex e to that chapter the Committee gives an illustrative statement of outcomes

“The degree course should enable the student to acquire through study in depth of substantive areas of law, and by using primary sources:

2.
Knowledge and understanding of the general principles, nature, and development of law, and of the making, and interpretation of common law and legislation, including the law of the European Union.  This includes: (i) the ability to handle judicial decisions, through reading and analysis of cases; and (ii) the ability to handle UK and EC legislation through reading and analysis of statutory and other relevant materials.”

The key phrase here is “the ability to handle” legislation.  Why is this a desirable outcome?

To state the glaringly obvious: that a (if not the) central function of legal education is inculcating in students the ability to state as accurately as can be what the law is with regard to a given set of facts.  We ourselves do this all the time when teaching, writing annotations for Current Law Statutes, writing articles and books and so on.  It is glaringly obvious, yet we must surely question whether we are equipping our students with the ability to find a section, any amendments to it, state the legal effect of those amendments, and state whether the law is in force.  

There may be some other reasons why skilful handling of legislative rules is desirable: 

· to make the law more easily understood by its non-specialist users (a good current example is the tax law rewrite project: Tax Law Review Committee : Final Report on Tax Legislation (IFS, June 1996))

· to encourage better draftsmanship (Note that many critics have said that if legislation were better taught in universities, we would have better draftsman (and arguably, better informed interpreters: W. A. Robson (1946); W. Graham-Harrison (1st PCO: 1935); P J Fitzgerald (1971)); also better solicitors and barristers.

These are good instrumental reasons why an ability to handle legislative rules is a good thing.  But there are also legal theoreticial issues (see Fitzgerald, Are statutes fit for academic treatment? 1971 JSPTL 142)

· the role of the judge as interpreter of contentious legislation; the Dworkin-positivism debate; the interpretive communities, CLS and hermeneutics debates (Mike Freeman in Positivism Today ed S. Guest. Dartmouth 1996)

· the study of legislative rules as the outcome of adversarial/co-operative processes; if we study how case law rules come to be the way they are (and worry about rationes and the like), why not also study how statute-based rules of law come to be the way they are; 

· law reform: we study procedural reform within the civil law system (Woolf et al); why not also reform to legislative rule making;

· comparative law;

· communications theory

· statutes as a species of rules;

· statutes as a source of law.

Allowing that whatever we do when we teach legislation, an ability to handle legislative rules is a (the) central skill, three points may be made about ACLEC’s outcome statement.

1.
The first important point is that the skill is in handling legislative rules; not, simply interpreting them, and doing so from a judicial standpoint.

2.
Handling legislative rules means dealing with them as a matter of routine, not just as problem cases.  But even where they arise as problem cases, the student (other interpreter) still needs to be able to identify and locate given statutory provision (indeed, the impact of one provision upon another may well be the problem).

3.
No one (judicial) standpoint is more important than any other when it comes to the preparation of an accurate statement of the law.

4.2
Specific
Thus, we ought, systematically, to be enabling students accurately to:
· find the text (and antecedents of) given legislative rules;

· find the text of any subsequent rules having a legal effect on that text;

· state the effect of the one upon the other in a single form;

· demonstrate their understanding of its scope by the application of the text to a given set of facts; and 

· constructing arguments for and against different interpretations where that process of application is contentious.

5.
Can we teach legislation (better)?

Twenty five years ago P. J. Fitzgerald asked (ref earlier) why statutes are difficult to teach.  He said that if he could say just one thing, it is that statutes are dull.  He also compared case law with statute law for pedagogic purposes:

· cases are about real people: a story/drama/conflict

· statutes are the resolution of the conflict : it is not apparent

· judicial reasoning is appealing as an object of study : justification/argument

· cases have a temporal dimension : can see the development of a line of authority

· tension in case law between the particular and the general rule

· readability

In short, cases are eminently suited to a dialectic approach to study.  

How could we deal with some of these points in the context of legislation?

· look at background to Act - political dimension

· parliamentary materials will show conflict

· Hansard has ‘justifications’ for action/decision

· statutes do have a temporal quality

In 1980, I wrote, with Alan Page, an article describing how we taught legislation in the Cardiff 1st LLB (1980 Stat LR 23).  We argued a two level approach to teaching legislative skills:
1.
legislative skills in context; viz Rule handling in general

· nature of legislative (and other written) rules and consequences thereof for rule formulation etc

· nature of enquiries into legislative rules: what do we use them for?

· routine use

· problem solving

· other rule handling skills

2.
Rule handling in statutory contexts
· the characteristics of legislation and impact on the product (drafting and enactment)

· legislation as communication

· of purpose

· of meaning

· primary skills in handling legislation

· finding and stating the rule

· understanding its application (and limits and doubts)

· constructing quantifications for a given (doubtful) application

6.
Organisational/Curriculum points

When in the curriculum should these skills be tackled?

I would argue, first, in year as primary skills for any competent law student.  These can be simple tasks (see the Cardiff skills module, semester 1).

Thereafter, it does much matter whether legislative skills are taught directly in a dedicated course or in a subject specific course, so long as the skills are properly articulated and are the focus of specific feedback.  The object is to reinforce the basic skills acquired in year 1.  But to repeat, it is insufficient simply to say, eg., in criminal law, ‘here’s some statutory material to look up and discuss, and now you’ve picked up the ability to handle legislative material’.  These skills need to be identified and worked on in a deliberate and focused manner.

END

